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“All good things which exist are the fruits of originality.”
- John Stuart Mill

Regulatory regime for gas exploration in South Africa
“You are your choices”- Jean Paul Sartre

The production of commercial shale gas is regarded as a major breakthrough in the oil and gas industry. Shale gas
is an unconventional gas trapped in shale sediments deep in the earth. The extraction process, known as “fracking”
has been the subject of heated debates in South Africa. To date gas exploration in South Africa has only been
regulated by the Mineral and Petroleum Resources Development Act 28 of 2002 (MPRDA), which focuses on off
shore gas exploration.

The MPRDA read with the slant of environmental protection legislation, provides for various mechanisms and
government tools to regulate gas exploration processes that may be detrimental to the environment, mainly
offshore extraction. However, the gas extraction processes currently regulated by the environmental legislative
regime is different from the extraction process brought about by fracking. The universal interpretation by
stakeholders is that the current regulatory regime is not adapted to sufficiently provide for the onshore gas
extraction processes such as fracking.

The procedures regarding the extraction of gas both onshore and offshore are complex and the detrimental
impacts on the environment differ. The current gas exploration legislative regime needs to be tailored to address
each of these respective onshore and offshore exploration processes. A successful oil and gas regulatory regime
requires certainty and predictability in a high cost, high risk and capital intensive industry. The Government states
that it is geared to regulate and monitor companies that have expressed an interest in exploring shale gas in the
country and developed a draft set of technical regulations for onshore gas extraction activities.

Thibedi Ramontja, the Director-General of the Mineral Resources Department, said the draft regulations will be
sufficient to deal with the risks that gas exploration might pose to the environment and environmental protection
and ground water sources will take a centre stage when processing permits for technical co-operation, exploration
and gas production rights. The extraction of onshore shale gas will not only create a new industry, but provide for
growth in the South African economy and draw new international investments.
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GOOD INTENTIONS ARE NOT ENOUGH,
TRANSFORMATION POLICY MUST BE CONSTITUTIONAL

On Tuesday the 13" of January the Western Cape High Court delivered judgment in the matter of SARIPA v
Minister of Justice and SIPA and Others v Mister of Justice. The applicants in the matters were voluntary
associations and other concerned bodies in the insolvency industry. The subject of the applications is a policy
adopted by the Minister in early 2014, which determines the appointment of insolvency practitioners in insolvent
estates, based on race and sex.

The policy, amongst other things, classifies citizens along the following lines:

African, Coloured, Indian and Chinese females who became citizens before 27 April 1994;

African, Coloured, Indian and Chinese males who became citizens before 27 April 1994;

White females who became citizens before April 1994; and

African, Coloured, Indian and Chinese males and females and White females who became citizens after
April 1994, and white males.
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According to the policy, the Master of the High Court has to make appointments in estates in the following ratio:
A4:B3:C2:D1 and in alphabetical order. The Master must have an alphabetical list of candidates segregated into
categories, and must make appointments without deviating from the list.

In an expansive judgment, covering 42 pages, the court deals with various arguments in favour of and against the
policy. The full judgment can be read here : www.saffli.org/za/cases/ZAWCHC2015/1.html.

The Court applies the following test: If the policy unlawfully fetters the discretion of the Master, is not rationally
connected to its purpose, falls foul of the equality clause of the Constitution or is not procedurally fair, it must be
struck down as unconstitutional. (This test was formulated in S v Jordan).

The Courtacknowledges the need for transformation and the inherent discrimination, real or perceived, associated
with policies designed to address past inequality. However, the Court finds that the good intentions underlying a
transformation policy cannot save it from unconstitutionality resulting from the application of the above test. The
Courtfinds that the policy fails the test on two grounds:

1) that it renders the Master a “rubber stamp” official who cannot exercise his discretion in making appointments in

insolvent estates and;
2) that the inflexibility of the system will not cure the mischief which it aims to address, in that it will not lead to

transformation or the eradication of fronting or corruption.

The implications of the judgment are far wider reaching than the insolvency industry. The principals applied by the
Court will find application in procurement, labour and other areas.
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