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“Character is like a tree and reputation like its shadow. The shadow
is what we think of it; the tree is the real thing.”
- Abraham Lincoln

TRUST LAW: REMOVING AN UNCOOPERATIVE
TRUSTEE FROM OFFICE

According to section 9(1) of the Trust Property Control Act (“Act”) a trustee shall in the performance of his
duties and the exercise of his powers act with the care, diligence and skill which can reasonably be
expected of a person who manages the affairs of another.

Trustees however sometimes lose touch with their duties and powers as envisioned in the Act and
neglect, to the detriment of the trust and the beneficiaries, these core functions, leaving the remaining
trustees frustrated in successfully steering the trust.

This leaves the question: What are the remaining trustees to do when any one of the trustees does not
perform? Or more importantly: How do they go about removing these trustees?

The following options for removing a trustee exist:

1. In terms of the trust deed: Most trust deeds nowadays contain provisions regarding the removal
of trustees and the process to follow. The remaining trustees should ensure that they adhere to
the procedures as set outin the deed to remove these trustees.

2. Applying to court: If the trust deed is silent on the removal of trustees, the remaining trustees /
interested parties may apply to court (in terms of section 20(1) of the Act) to have a trustee
removed. They will however have to show that the removal will be in the best interest of the
trust and its beneficiaries.

3. Application to the Master of the High Court: Alternatively, the trustee may be removed by
application to the Master. Section 20(2)(e) provides specifically for removal where the trustee
fails to perform satisfactorily any duty imposed upon him by or under the Act. Applicants should
present sufficient documentary proof to warrant removal and to convince the Master that the
trustee has neglected his duties in terms of the Act.

Founders of atrust are advised to ensure that their trust deed contains the appropriate provisions dealing
with the removal of trustees at the onset. In the absence of such provisions, trustees / interested parties
should ensure that they acquire sufficient documentary evidence to substantiate their claim for the
removal of a trustee through the Master. We however advise that proper legal assistance be obtained
prior to taking any steps in this regard.
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TAX LAW: ROLLOVER RELIEF IN TERMS OF THE
INCOME TAX ACT - AN OVERVIEW OF SECTION 42

The Income Tax Act No. 58 of 1962 (“the Act”) contains a number of provisions in terms of which assets
may be transferred from one taxpayer to another on a tax-free basis, especially with the tax payable in
relation to an asset being delayed until the disposal of the asset by theTransferee (the tax liability is in
effect “rolled over” to the party receiving the assets). Provisions dealing with “asset-for-share”
transactions can be found in terms of Section 42 of the Act.

An asset-for-share transaction can be defined as a transaction where one person, theTransferor,
disposes of an asset to a Company (the Transferee)in exchange for shares in the Transferee, provided
the Transferor holds at least a qualifying interest in the Company at completion of the transaction.

The Transferor may not acquire any capital gain from the Company. The base cost of the asset in general
terms will simply “roll over” to the Company and the delayed capital gain on the asset is accordingly only
triggered when the Company (the Transferee)disposes of the asset transferred. Thus, theTransferor
acquires the shares in the Company at a base cost equal to the base cost at which it held the asset
disposed of to the Company.

It is essential that theTransferor may not be worse off than it would have been before the application of

Section 42(8) of the Act had it retained the asset and was taxed on the growth in value in the asset.

The application of Section 42(8) of the Act s varied in practice, butis particularly useful when determining
the most tax efficient way in which a Company, or group of Companies, can be restructured. Section 42,
together with Sections 41 and 43 through 47 are specific tools designed by the legislature within the
context of the Income Tax Act to provide some measure of relief to a Company or Companies wishing to
undertake a restructure without being saddled with a disproportionate tax burden.
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