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“Discipline is the bridge between goals and accomplishment.” Jim Rohn

LAW OF SUCCESSION: DO WE REALLY HAVE FREEDOM
OF TESTATION?

In terms of the South African Law of Succession, a testator may bequeath his assets to whomever he or
she chooses in his or her last will. What some testators do not know is that this is however, not an absolute
freedom as the following factors will influence the testator's freedom:

1. Whether the bequests are against the principles and provisions of the Constitution of South Africa;
2. How the testator is married; and
3. Whether the testator has any maintenance or other obligations.

In 2006, the Constitutional Court held that a provision in a will that a testamentary trust would only benefit
males of European descent who were not Jewish, were unconstitutional and could not be upheld.

The marital status of the deceased will also have an impact on his freedom of testation. If the deceased
was married in community of property, the surviving spouse will, due to the marital regime, already be
automatically entitled to 50% of the joint estate. On the other hand, if the deceased was married out of
community of property with the accrual system for example, the surviving spouse might be entitled to an
accrual claim against the estate. This claim might seriously impact on the balance available for distribution
in terms of the will.

Thirdly, should a maintenance claim against the estate by a surviving spouse or children be successful, the
balance for distribution will also be affected and the testator's wishes impacted upon. There might even be
no balance available for distribution, which would have the effect that none of the testamentary heirs
(those that were meant to inheritin terms of the will) will receive any benefit under the will.

It is clear from the above that the testators' freedom is not absolute and legislation like the Constitution,
Matrimonial Property Act and Maintenance of Surviving Spouses Act as well as the testators' obligations
will influence this freedom.
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PRIVACY: YOUR PERSONAL INFORMATION IS NOW
PROTECTED IN NEW LEGISLATION

The Protection of Personal Information Bill (POPI) was signed into law during November 2013.

As a result, companies handling personal information of customers, employees, suppliers and the like
must now comply with the general principles of POPI. This has to be done to eliminate the risk of, for
example, identity theft. Although it will mean more work for some companies, it will simultaneously ensure
good business practice. Even more reason for companies to be compliant is that POPI is strictly drafted
and provides for substantial penalties, civil claims and criminal charges.

Companies have already raised issue on the costs of the implementation of POPI, but the costs may be
limited by taking quick and clever steps.

Companies may take the following quick and easy steps ensure compliance with POPI:

» Companies mustonly collect and retain information of clients, customers etc. thatis truly needed;
» Itmay be required to considerinformation security awareness training for staff/ employees;
o Companies mustonly use personal information for the purpose it was collected;

» Internal policies regarding which information is stored, how it is stored, for what period of time it is to
be stored and the manner in which it is destroyed, must be implemented (failing to address these
issues carries risks for both the company retaining the information as well the person whose
information is being kept);

« Companies must also refrain, for as long as it is not required, from sharing personal information with
third parties;

* Ensure that internal security measures are up to date — regarding the premises, electronic devices,
programs used and so forth; and
* Giventhe potential for huge financial losses, furtherinsurance may even be required.

POPI has not yet become effective, but companies are advised to start taking early steps to avoid
increased costs at a later stage.

Address:
Contact Van Huyssteens De Haviland Crescent Nr. 5,
T +27 12 349 2306 Il Villaggio Nr.12, Torino Suite
F +086 6151 183 Persequor Park

Pretoria, South Africa

Van Huyssteens appreciates your feedback:
Forinformation or editorial contributions, please e-mail: commercial@vanhuyssteens.co.za.

If you would like to subscribe to this service, please send a blank e-Mail to: commercial@vanhuyssteens.co.za with the word 'Subscribe' in the subject line. To
unsubscribe send a blank e-Mail to: commercial@vanhuyssteens.co.za with the word 'un-Subscribe' in the subject line. As a subscriber, your name will not be
released to any third party, but you may receive research surveys and similar coomnmunications about activities relating to Van Huyssteens and your fields of
interest.

Van Huyssteens Commercial Attorneys disclaims all liability for any loss, damage, injury or expense however caused, arising from the use of, or reliance upon,
in any manner or form, the information provided through this newsletter. It does no, in any form or manner, warrant, or purport to warrant, the truth, accuracy
and/or completeness of the information provided. Should any of the information provided herein be applicable fo (or interest) you, please consult with alegal
professional for comprehensive advice and guidance thereon. The publisher's prior written permission is required fo reproduce, publish, use and/or display
the contents hereof in any form or manner and/or for any reason whatsoever.



	Page 1
	Page 2

