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“It is far more impressive when others discover your good qualities without your help. ”

DEATH IN DEADLOCK: UNMANAGEABLE COMPANIES
FACE LIQUIDATION

The Supreme Court of Appeal (SCA) once again in Thunder Cats Investments 92 (Pty) Ltd v Nkonjane
Economic Prospecting and Investment (Pty) Ltd confirmed that it is just and equitable, within the meaning
of the Companies Act, to liquidate a company which is in “deadlock” due to a breakdown in the relationship
between the directors and/or the shareholders of the company.

In this case, 50% of the shareholders (two of the four) wished to exit the company by way of selling their
shares to the company, the remainder of the shareholders or a third party. In terms of the shareholders
agreement however, this was not possible without the express permission of the remaining shareholders
which permission was not given. The animosity which followed led to the cancellation of directors'
meetings and a breakdown in the management of the company.

The court explained that the “deadlock” principle is founded on the analogy of a partnership and meant for
small domestic companies, where an arrangement between the members is based on a particularly
personal relationship of trust and confidence.

Apart from not being able to properly conduct meetings, or to come to an agreement regarding the exit from
the company of some of the shareholders, the parties got involved in litigation amongst themselves.
Accusations of misconduct were also leveled at principals of the shareholders. The business atmosphere
and relationship of trust had thus replaced with animosity, confrontation and litigation.

The court further found that a party to blame for the deadlock is not necessarily precluded from relying on
the same deadlock when applying for liquidation of the company. The application was granted (in the court
aquo and upheld on appeal) and the company subsequently liquidated.

It is therefore crucial that a company invests in a proper shareholders agreement and founding document
so as to avoid and manage conflict between members and ensuring that alternative dispute resolution
mechanisms are employed as soon as conflict arises, as failing to do so could have dire consequences for
allinvolved.
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COMMISSION FOR CONCILIATION, MEDIATION AND
ARBITRATION: IS LEGAL REPRESENTATIONALLOWED

In a judgment handed down in the matter of The Law Society of the Northern Provinces v Minister of
Labour and Others earlier this year, the North Gauteng High Court declared Rule 25(1)(c) of the
Commission for Conciliation, Mediation and Arbitration ( the “CCMA”) rules unconstitutional and
suspended the invalidity of the Rule for 36 months in order to have a new sub rule promulgated.

Rule 25(1)(c) limits the right of a party to legal representation during CCMA arbitration proceedings dealing
specifically with the fairness of dismissals for misconduct and incapacity. This limitation applies
automatically unless the commissioner or parties allow legal representation at the hearing. The CCMA
appealed the court's decision and during September the Supreme Court of Appeal (the “SCA”) handed
down judgment in the matter, effectively overturning the High Court's judgment.

The CCMA initially contended that legal representation in disputes relating to dismissal for misconduct or
incapacity was usually of a less serious nature and less complex. In light of the aforesaid it was decided
that these kinds of matters should be adjudicated with less legal formalities resulting in swift and cost
effective resolution of disputes which levels the playing fields between the parties involved.

The SCA accordingly found in favour of the appellant and overturned the High Court judgment declaring
the sub-rule unconstitutional.

In light of the judgment it is likely that CCMA commissioners will in future be more reluctant to allow legal
representation in arbitration proceedings relating to the fairness of dismissals for these kinds of conduct. It
would therefore be recommended that employers and employees obtain legal advice prior to the hearing
of arbitration proceedings relating to the fairness of dismissals and properly prepare their respective cases
with the assistance and input from their legal representative.
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